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ERRATUM

ACTA caused such controversy that on 4 July 2012, the European Parliament declined 
to ratify European Union participation in the Agreement.
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eXeCUTIVe sUMMaRY

The Global Commission on HIV and the Law 

Among the Commission’s !ndings: 





To ensure an e"ective, sustainable 
response to HIV that is consistent with 
human rights obligations, the Commis-
sion forcefully calls for governments,  
civil society and international bodies to:

The Commission has found reason for hope. There are instances where legal and justice systems have 
played constructive roles in responding to HIV, by respecting, protecting and ful!lling human rights. To 
some such an approach may seem a paradox—the AIDS paradox.b But compelling evidence shows that it 
is the way to reduce the toll of HIV.



The Commission forcefully calls for a 
renewed and vigorous international 
collaboration in response to HIV.



The law alone cannot stop AIDS. Nor can the law alone be blamed when HIV responses are inadequate. 
But the legal environment can play a powerful role in the well-being of people living with HIV and those 
vulnerable to HIV. Good laws, fully resourced and rigorously enforced, can widen access to prevention 
and health care services, improve the quality of treatment, enhance social support for people a"ected by 
the epidemic, protect human rights that are vital to survival and save the public money. 

InTRoDUCTIon: Can laWs saVe lIVes?
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WHY THE LAW MATTERS

Source: Results for Development Institute, Costs & Choices: Financing the Long-Term Fight Against AIDS, An aids2031 Project, 2010.
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HOW THE COMMISSION REACHED ITS CONCLUSIONS
The Global Commission on HIV and the Law undertook a broad and rigorous process of research, analysis and 

deliberation. The Commission used public health data, legal analysis, qualitative research, and community 

consultations to build an understanding of how legal environments in!uence HIV epidemics. Conscious that laws exist 

for important reasons that go beyond public health—the protection and promotion of human rights, maintaining 

public order and safety and the regulation of trade—the Commission also examined the degree to which HIV-related 

law, on the books and in practice, is consistent with human rights and other legal norms. 

The Commission was supported by a Technical Advisory Group,6 which reviewed and analysed existing public 

health and legal evidence and also commissioned original analysis. This process was complemented by extensive 

consultation, resulting in the review of 680 written submissions from over 1,000 authors in 140 countries. Seven 

regional dialogues7 were convened (the largest of which was in Africa) to share and deliberate on evidence and 

experience. Through these dialogues, Commissioners heard the voices of over 700 people most a"ected by HIV-related 

law, including people living with HIV, people who had been prosecuted for HIV-related o"ences, prison directors, 

police o#cials, ministers of justice, health and home a"airs, public health o#cials and religious leaders. Specialist 

submissions were sought from legal, human rights, and women’s organisations, pharmaceutical manufacturers and 

religious scholars. Finally, the Commissioners re!ected on the considerable body of analysis and $ndings directly 

related to HIV and health in existing human rights scholarship, including the work of Special Rapporteurs on the “Right 

to Highest Attainable Standard of Health” and “Violence Against Women”. Except in the cases where con$dentiality 

was requested, the written submissions8 and dialogue proceedings, discussion papers and sources are available on 

www.hivlawcommission.org. 

Together, these sources provided compelling evidence of the critical relevance of law to HIV and the inextricable 

linkages between the respect for human dignity and e"ective, sustainable HIV responses. The Commission’s 

recommendations are therefore rooted in both solid public health evidence and human rights norms. Most 

recommendations are directed to “countries”, embracing not just Heads of State, Parliamentarians and other political 

actors, but also the judiciary, agents of law enforcement, municipal authorities, the private sector and civil society. 

States have a speci$c obligation to protect and promote human rights, but only a concerted e"ort from the whole of 

society will truly advance public health and social justice.  



Note: Total Submissions: 680. 644 submissions were received for Regional Dialogues and 36 specialist submissions were received from experts and specialist organisations on HIV, health and the law.

Sources: Submissions received from November 2010 to October 2011. This includes all submissions for the Regional Dialogues and the Specialist Submissions. The world map has been inspired from  
AIDS-Free World. 
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aGaInsT DIsCRIMInaTIon
Health and Dignity Through Law

In 2009 I met my status. I was invited to be on TV as I was 
a professional footballer. My girlfriend’s father saw this 
interview, the girl told me he didn’t know about HIV and 
told her he couldn’t accept the relationship. Her father 
(a police o"cer) came to arrest me at my house at 7am. 
I knew some of my rights so they just beat me up and 
put me in a cell in the police station. It was very bad. 
They just kept me in detention until an association of 
human rights marched to the police station and then I 
was freed. This story impressed my life. I could be bitter 
but I will #ght to the end. 

Noubissi Charles Domingo, RéCAP+, Cameroon, Africa Regional 
Dialogue, 3–4 August 2011

HUMAN RIGHTS: THE PILLARS OF EQUALITY 

NATIONAL LEGISLATION AND COURT 
ACTIONS

CHAPTER 1

Source: UNDP/Sarah Mwilima/Namibia
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TOTALS

The Philippines – AIDS Control and Prevention Act of 199817 
“[D]iscrimination, in all its forms and subtleties, against individuals with HIV or persons perceived or suspected of having HIV shall 
be considered inimical to individual and national interest.”

The Bahamas – Employment Act of 200118 

Australia – Anti-Discrimination Act of 199719

THE LETTER OF THE LAW



NEGLECTED ENFORCEMENT, FLOUTED LAWS 

ECONOMIC DEATH
Ho!mann v. South African Airways20

South African Airways had a policy against hiring HIV-positive people as cabin 
attendants. The Constitutional Court of South Africa overturned the policy, ruling 
that the blanket exclusion of HIV-positive people from employment infringes the 
constitutional guarantee of equality.

ubuntu



ADVOCACY FOR EQUALITY

33

“An Ombudsman o"ce exists in the Dominican Republic as per the Constitution, but no one was ever 
appointed to take o"ce, nor have the resources for its operation been speci#ed and provided.”



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

1.1. Countries must ensure that their national HIV policies, strategies, plans and programmes include e"ective, targeted 

action to support enabling legal environments, with attention to formal law, law enforcement and access to justice. 

Every country must repeal punitive laws and enact protective laws to protect and promote human rights, improve 

delivery of and access to HIV prevention and treatment, and increase the cost-e"ectiveness of these e"orts. 

1.2.  Where they have not already done so, countries must explicitly prohibit discrimination on the basis of actual or 

perceived HIV status and ensure that existing human rights commitments and constitutional guarantees are enforced. 

Countries must also ensure that laws and regulations prohibiting discrimination and ensuring participation and the 

provision of information and health services protect people living with HIV, other key populations and people at risk 

of HIV. 

1.3. Donors, civil society and private sector actors, and the UN should hold governments accountable to their human 

rights commitments. Groups outside government should develop and implement rights-based HIV-related policies 

and practices and fund action on HIV-related law reform, law enforcement and access to justice. Such e"orts should 

include educating people about their rights and the law, as well as challenging stigma and discrimination within 

families, communities and workplaces.



PUnIsHInG VUlneRabIlITY
Criminalisation of Hiv Transmission, Exposure  

and Non-Disclosure

CHAPTER 2

Despite the description . . . by legislators and 
prosecutors, in fact, it is not intentional transmission 
but intentional sex while HIV-positive that is the 
focus of these state laws. . . .The facts of many of these 
cases read like what should be relics from a less-
informed past. Instead, they describe increasingly 
frequent current events.

Catherine Hanssens, Centre for HIV Law & Policy, U.S., High 
Income Countries Dialogue, 16–17 September 2011
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RIGHTS AND RESPONSIBILITIES

WHAT GETS PROSECUTED . . . 
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. . . AND WHO
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Source: UNAIDS/D. Kim/Korea
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“The impact of HIV criminalisation on people living with HIV is ultimately destructive and divisive, 
creating a sense that there are ‘good’ HIV-positive people versus ‘bad’ HIV-positive people. The people 
who complain to the police, supported by the criminal justice system, believe that they should be 
warned when their sexual partner is HIV-positive. Never mind the incredible di"culties we might have 
disclosing this very sensitive information to people who we don’t trust; the deep denial we often face 
earlier on in our diagnosis; the di"culties we have negotiating or using condoms; or the fact that those 
of us on e$ective treatment are going to be far less infectious than people who are undiagnosed and 
who couldn’t possibly warn their partner”.



IS CRIMINALISATION EVER JUSTIFIED?
Criminalisation is justi!ed under one condition only:

66
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DIFFERENT QUESTIONS, DIFFERENT LAWS 

ON SECOND THOUGHT
Denmark reconsiders its harsh law

65



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

2.1. Countries must not enact laws that explicitly criminalise HIV transmission, HIV exposure or failure to disclose HIV 

status. Where such laws exist, they are counterproductive and must be repealed. The provisions of model codes that 

have been advanced to support the enactment of such laws should be withdrawn and amended to conform to these 

recommendations.

2.2. Law enforcement authorities must not prosecute people in cases of HIV non-disclosure or exposure where no 

intentional or malicious HIV transmission has been proven to take place. Invoking criminal laws in cases of adult 

private consensual sexual activity is disproportionate and counterproductive to enhancing public health. 

2.3. Countries must amend or repeal any law that explicitly or e"ectively criminalises vertical transmission of HIV78. While 

the process of review and repeal is under way, governments must place moratoria on enforcement of any such laws. 

2.4.  Countries may legitimately prosecute HIV transmission that was both actual and intentional, using general criminal 

law, but such prosecutions should be pursued with care and require a high standard of evidence and proof. 

2.5. The convictions of those who have been successfully prosecuted for HIV exposure, non-disclosure and transmission 

must be reviewed. Such convictions must be set aside or the accused immediately released from prison with pardons 

or similar actions to ensure that these charges do not remain on criminal or sex o"ender records.
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The lived experiences of sex workers, 
people who use drugs and LGBT (lesbian, 
gay, bisexual and transgender) people 
show the impossibility of governments 
stigmatising people on one hand while 
simultaneously actually helping to reduce 
their risk of HIV transmission or exposure 
on the other.

Anna Forbes, Sex Workers Coalition, U.S., High 
Income Countries Dialogue, 16–17 September 2011

CHAPTER 3

RIsk + sTIGMa
Key Populationse

Source: UNAIDS/South Africa



When I can work in safe and fair conditions. When I am free of discrimination. When I am free of labels 
like “immoral” or “victim”. When I am free from unethical researchers. When I am free to do my job 
without harassment, violence or breaking the law. When sex work is recognised as work. When we 
have safety, unity, respect and our rights. When I am free to choose my own way. THEN I am free to 
protect myself and others from HIV.



THE POWERS OF FAITH

RECOMMENDATIONS
3. To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations, countries 

must prohibit police violence against key populations. Countries must also support programmes that reduce 
stigma and discrimination against key populations and protect their rights.



3.1 PeoPle WHo Use DRUGs 

I had a lot of problems with violations of 
human rights when I was using drugs. I was 
constantly pressured by the police. I have 
often been ill-treated only for the fact that I 
am a drug user and I was repeatedly tortured 
during interrogation. I was denied access to 
medical care when I was su$ering from a high 
temperature and an abscess. 

Maxim Demchenko, Light of Hope NGO – Poltava, 
Ukraine, Eastern Europe and Central Asia Regional 
Dialogue, 18–19 May 2011

Source: UNAIDS/Eastern Europe



INTERNATIONAL & NATIONAL DRUG LAWS

DRUG WARS AND CASUALTIES

WHAT IS HARM REDUCTION?



“I also propose that you work to close ‘compulsory drug detention centers’ where many drug users 
are held, yet where the oversight of the courts and justice system do not extend, and where as a 
result violations of basic human rights are the norm. Failing to successfully ‘treat’ drug users, and 
resembling military boot camps where they are often housed, these Thai drug ‘rehabilitation centres’ 
are just an extra-judicial measure to detain people who use drugs, yet detainees enjoy fewer rights 
than even people in prison”.104

Source: UN/Photo/Shehzad Noorani/HIV-positive drug user peer support group, Vietnam



CALLING OFF THE POLICE

“Human Rights Watch has found that tens of thousands of people in government-run drug detention centres in Vietnam are 
held without due process for years, forced to work for little or no pay, and su"er torture and physical violence. Government-
run drug detention centres, mandated to ‘treat’ and ‘rehabilitate’ drug users, are little more than forced labour camps where 
drug users work six days a week processing cashews, sewing garments or manufacturing other items. Refusing to work, or 
violating centre rules, results in punishment that in some cases is torture.”116

“THE REHAB ARCHIPELAGO”

“A practice allowing drug users to purchase syringes 
over the counter is not common when drug users 
fear arrest at the pharmacy. Still police o"cers 
linger nearby waiting to beat up, arrest or extort 
drug users seeking help.”



Comprehensive, consistently implemented harm reduction without punitive approaches

Consistent resistance to harm reduction and punitive approaches

5 35

Switzerland

UK

Germany

Australia

5 35

Thailand

Russia

Sources: War on Drugs, Report of the Global Commission on Drug Policy, 2011; Mathers B et al., for the 2007 Reference Group to the UN on HIV and Injecting Drug Use: Global epidemiology of injecting 

drug use and HIV among people who inject drugs: A systematic review.  The Lancet, Volume 372, Issue 9651, 2008; Mathers B et al., HIV prevention, treatment and care for people who inject drugs: 

A systematic review of global, regional and country level coverage. The Lancet, Volume 375, Issue 9719, 2010.

MITIGATING THE HARM



LESS PUNISHMENT, LESS DRUG USE
Portugal’s success



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

3.1  Countries must reform their approach towards drug use. Rather than punishing people who use drugs who do no 

harm to others, they must o"er them access to e"ective HIV and health services, including harm reduction and 

voluntary, evidence-based treatment for drug dependence. Countries must:

 3.1.1 Shut down all compulsory drug detention centres for people who use drugs and replace them with evidence-

based, voluntary services for treating drug dependence.

 3.1.2 Abolish national registries of drug users, mandatory and compulsory HIV testing and forced treatment for 

people who use drugs.

 3.1.3 Repeal punitive conditions such as the United States government’s federal ban on funding of needle and 

syringe exchange programmes that inhibit access to HIV services for people who use drugs.

 3.1.4  Decriminalise the possession of drugs for personal use, in recognition that the net impact of such sanctions is 

often harmful to society. 

 3.1.5 Take decisive action, in partnership with the UN, to review and reform relevant international laws and bodies 

in line with the principles outlined above, including the UN international drug control conventions: the Single 

Convention on Narcotic Drugs (1961); Convention on Psychotropic Substances (1971); the Convention against 

the Illicit Tra#c in Narcotic Drugs and Psychotropic Substances (1988) and the International Narcotics Control 

Board.



3.2 seX WoRkeRs 

The general public call us names like “AIDS 
carriers”, and exclude us from community 
activities. We face discrimination in all 
areas of the public including workplaces if 
we have other jobs. Sex workers are subject 
to violence from the general community, 
who do not view us as deserving of 
protection. Sex workers are often rejected 
by family and peers, and for transgender 
and HIV-positive sex workers, the stigma 
can be even more intense. 

Friends Frangipani, Papua New Guinea, Asia-Paci$c 
Regional Dialogue, 16–17 February 2011

CRIMINALISATION + STIGMA = DANGER

Source: UN Photo/Shehzad Noorani/Sex work, Thailand



Source: Inter-Parliamentary Union (IPU), UNAIDS, 
UNDP: Brief for Parliamentarians on HIV and 
AIDS: Making the law work for the response 
to HIV, 2011.

SEX WORK & LAW

Number of countries

116
Countries and territories 
that have punitive laws 

against sex work

80
Countries and territories 
that have some degree 

of protection in law 
for sex work

13
No 

information 
available

LEGAL “NON-PERSONS”

Soon as the sex was over, the man started slapping me 
and cu"ng me up and he empty my purse and take away 
all my money, not just what he pay me…How could I go 
to the police and make a report when sex work is not 
really legal?



 “[A]t the time of the commission 

of the o"ence the girl was a prostitute.”

VICTIMISING THE “VICTIM”
The Swedish Approach

Underground trade, more violence 

Few prosecutions and convictions

Criticism and organising



TRAFFICKING IN MISCONCEPTIONS



WORKPLACE RIGHTS

“The U.S. Government is opposed to prostitution and related activities, which are inherently harmful and dehumanizing, and 
contribute to the phenomenon of tra#cking in persons. None of the funds made available under this agreement may be 
used to promote or advocate the legalisation or practice of prostitution or sex tra#cking.”

PEPFAR’s Anti-Prostitution Pledge



Bedford v AG Canada,

THE DIGNITY OF ALL WORK
Kylie v Commission for Conciliation, Mediation and Arbitration and 
2 others



Police o"cers are now starting to think for the #rst time of sex work as having implications for human 
rights.  

POLICE COOPERATION FOR BETTER HEALTH 

Source: IRIN/Manoocher Deghati/Sex work, Zambia



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

3.2.   Countries must reform their approach towards sex work. Rather than punishing consenting adults involved in sex 

work, countries must ensure safe working conditions and o"er sex workers and their clients access to e"ective HIV and 

health services and commodities. Countries must:

 3.2.1   Repeal laws that prohibit consenting adults to buy or sell sex, as well as laws that otherwise prohibit commercial 

sex, such as laws against “immoral” earnings, “living o" the earnings” of prostitution and brothel-keeping. 

Complementary legal measures must be taken to ensure safe working conditions to sex workers. 

 3.2.2   Take all measures to stop police harassment and violence against sex workers.

 3.2.3   Prohibit the mandatory HIV and STI testing of sex workers.

 3.2.4   Ensure that the enforcement of anti-human-tra#cking laws is carefully targeted to punish those who use force, 

dishonesty or coercion to procure people into commercial sex, or who abuse migrant sex workers through debt 

bondage, violence or by deprivation of liberty. Anti-human-tra#cking laws must be used to prohibit sexual 

exploitation and they must not be used against adults involved in consensual sex work. 

 3.2.5   Enforce laws against all forms of child sexual abuse and sexual exploitation, clearly di"erentiating such crimes 

from consensual adult sex work.

 3.2.6   Ensure that existing civil and administrative o"ences such as “loitering without purpose”, “public nuisance”, and 

“public morality” are not used to penalise sex workers and administrative laws such as “move on” powers are not 

used to harass sex workers. 

 3.2.7   Shut down all compulsory detention or “rehabilitation” centres for people involved in sex work or for children 

who have been sexually exploited. Instead, provide sex workers with evidence-based, voluntary, community 

empowerment services. Provide sexually exploited children with protection in safe and empowering family 

settings, selected based on the best interests of the child. 

 3.2.8   Repeal punitive conditions in o#cial development assistance—such as the United States government’s PEPFAR 

anti-prostitution pledge and its current anti-tra#cking regulations—that inhibit sex workers’ access to HIV 

services or their ability to form organisations in their own interests. 

 3.2.9   Take decisive action to review and reform relevant international law in line with the principles outlined above, 

including the UN Protocol to Prevent, Suppress and Punish Tra#cking In Persons, Especially Women And 

Children (2000).



IMPRISONMENT AND EXECUTION

There are those who argue that because 
sexual orientation or gender identity are 
not explicitly mentioned in any of the 
conventions and covenants, there would 
be no protection. My response is that such a 
position is untenable in legal terms, which 
is con#rmed by the evolving jurisprudence. 
The principle of universality admits no 
exception. Human rights truly are the birth 
right of all human beings.

Navanethem Pillay, United Nations
High Commissioner for Human Rights

3.3 Men WHo HaVe seX WITH Men  

Source: International HIV/AIDS Alliance/ Kenya



HIGH RISK 

The discourse on same-sex sexuality is dominated by hate 
speech at all levels, including the highest executive level. 
The Zimbabwean president, Robert Mugabe is known 
for comparing gays and lesbians to pigs and dogs. Police 
harassment is a daily occurrence, and homophobia 
exacted by religious and traditional leaders is deemed 
normal.



INSENSITIVITY, VIOLENCE, EXCLUSION 

Sample of African & Caribbean countries that criminalise same-sex sexual activity

Sample of African & Caribbean countries that do not criminalise same-sex sexual activity

1050 15 20 25 30 35 40 45

Zambia*

Senegal***

Jamaica

Trinidad and 
Tobago

Guyana

% HIV prevalence among men who have sex with men

1050 15 20 25 30 35 40 45

South 
Africa***

Burkina 
Faso***

Dominican
Republic

Cuba

Suriname

Bahamas

% HIV prevalence among men who have sex with men

Note: Estimated prevalence for Jamaica ranges from 25–30%.

Sources: * Data from Smith, Adrian D. et al., Men who have sex with men and HIV/AIDS in sub-Saharan Africa, Lancet, 2009.
 ** Data based on Baral, S. et al.  A Systematic Review of HIV epidemiology and risk factors among MSM in Sub-Saharan Africa 2000–2008,  International AIDS Conference, Mexico City, 2008.
 *** Data based on the UNGASS Reports.

 Adapted from UNAIDS Report on the global AIDS epidemic 2008 and UNAIDS Progress Report towards Universal Access to HIV Prevention, Treatment, Care and Support in the Caribbean.

MEN WHO HAVE SEX WITH MEN, LAW & HIV



Source: European MSM Internet Survey (EMIS) 2010; ILGA-Europe’s website (www.ilga-europe.org), the European Region of the International Lesbian, Gay, Bisexual, Trans and Intersex Association, accessed 
by UNDP in 2012.

LGBT RIGHTS & HIV TRANSMISSION RISK 

  reported sex with a woman in last 12 months

  reported possible HIV transmission risk in last 12 months

European countries where more than 20% of MSM had sex with a woman 
in the past 12 months
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SEXUAL ACCEPTANCE: TOWARD FIGHTING HIV

We see a pattern of violence and discrimination directed at people 
just because they are gay, lesbian, bisexual or transgender. There 
is widespread bias at jobs, schools and hospitals. And appalling 
violent attacks, including sexual assault. People have been 
imprisoned, tortured, even killed. This is a monumental tragedy 
for those a$ected—and a stain on our collective conscience. It is 
also a violation of international law… To those who are lesbian, 
gay, bisexual or transgender, let me say: You are not alone. Your 
struggle for an end to violence and discrimination is a shared 
struggle. Any attack on you is an attack on the universal values the 
United Nations and I have sworn to defend and uphold. Today, I 
stand with you … and I call upon all countries and people to stand 
with you, too. 

Ban Ki-moon, United Nations Secretary-General Statement to  
Human Rights Council, 7 March 2012227



Hong Kong Court of Appeal
Secretary for Justice v. Yau Yuk Lung Zigo and Lee Kam Chuen (2007)235 and Leung T.C. William Roy v. Secretary of 
Justice (2006)236:  

Fiji High Court
Nadan and McCoskar v. State (2005)237: 

U.S. Supreme Court
Romer v. Evans (1996)238:

Lawrence v. Texas (2003)239:

OVERRULING CRIMINALISATION & DISCRIMINATION

It is not easy or popular to call for the legalisation of 
homosexuality in many African countries, but it is the right 
thing to do. It is right because it is essential to slow the spread of 
HIV and to ensure that human rights protections are extended 
to all our citizens. But it is also right because people in Africa 
understand that the State has far more urgent priorities than 
interfering in the private lives of consenting adults. 

Festus Gontebanye Mogae, former President of  Botswana



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

3.3.   Countries must reform their approach towards sexual diversity. Rather than punishing consenting adults involved 

in same-sex activity, countries must o"er such people access to e"ective HIV and health services and commodities. 

Countries must: 

 3.3.1   Repeal all laws that criminalise consensual sex between adults of the same sex and/or laws that punish 

homosexual identity. 

 3.3.2   Respect existing civil and religious laws and guarantees relating to privacy.

 3.3.3   Remove legal, regulatory and administrative barriers to the formation of community organisations by or for gay 

men, lesbians and/or bisexual people.

 3.3.4   Amend anti-discrimination laws expressly to prohibit discrimination based on sexual orientation (as well as 

gender identity).

 3.3.5   Promote e"ective measures to prevent violence against men who have sex with men. 



On 20 October 2008 at 11 A.M. the police 
caught #ve hijras [transgender women] 
near a tra"c signal in the Girinagar 
police station and took them to the police 
station. The Assistant Commissioner of 
Police [ACP], H.T Ramesh beat one of them 
with his lathi, broke her bangles and made 
her bleed. Another hijra was forced to 
clean the !oor of the police station. The 
police then charged them with false cases 
under section 341 [wrongful restraint] and 
384 [extortion] of the Indian Penal Code... 
The police asked o$ensive questions and 
taunted the crisis intervention team who 
went to the police station to assist: ‘’Take 
o$ all your clothes; let me see what you’ve 
got there? Are you a man or woman?”

Sangama, India, Asia-Paci$c Regional Dialogue,  
16–17 February 2011 

3.4 TRansGenDeR PeRsons 

TRANSPHOBIA AS A HEALTH RISK 

Source: Robert Bourgoing/India



PROGRESS

After my friend was raped by those men because she was discovered she came to me.... we went to 
the clinic to get post HIV exposure prophylaxis. The nurse told her to go home, take o$ her women’s 
clothes and come back. She was already so traumatised she could not return. I believe that is why she 
is HIV-positive today.257



SEX CHANGES
New laws recognise transgender identity

Argentina: 

Uruguay: 

India:

Portugal:

Source: UNAIDS/Latin America



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

3.4.   Countries must reform their approach towards transgender people. Rather than punishing transgender people, 

countries must o"er transgender people access to e"ective HIV and health services and commodities as well as 

repealing all laws that criminalise transgender identity or associated behaviours. Countries must:

 3.4.1   Respect existing civil and religious laws and guarantees related to the right to privacy.

 3.4.2   Repeal all laws that punish cross-dressing.

 3.4.3   Remove legal, regulatory or administrative barriers to the formation of community organisations by or for 

transgender people. 

 3.4.4   Amend national anti-discrimination laws to explicitly prohibit discrimination based on gender identity (as well 

as sexual orientation).

 3.4.5   Ensure transgender people are able to have their a#rmed gender recognised in identi$cation documents, 

without the need for prior medical procedures such as sterilisation, sex reassignment surgery or hormonal 

therapy.



The presence of the anti-buggery/gross-
indecency law . . . precludes the distribution 
of condoms in Jamaican prisons with the 
result that the HIV prevalence rate among 
inmates is twice the national average. In 
1997, the Commissioner of Corrections, on 
the advice of his prison doctor, proposed 
the distribution of condoms in the 
island’s prisons but was advised that he 
would be aiding and abetting a criminal 
o$ence, buggery. Condoms thus remain 
contraband in Jamaica’s prisons, although 
there are reports that prison warders 
do a thriving business trading in them. 
Prisoners who can’t a$ord to pay resort to 
the use of plastic bags.

Maurice Tomlinson, Jamaica, Caribbean Regional 
Dialogue, 12–13 April 2011

3.5 PRIsoneRs 

Source: John Steven Fernandez



I am certain that I was infected with both HIV and hepatitis 
C during my imprisonment for drug use in Chaing Mai 
men’s prison . . . where at least ten other prisoners and 
I shared homemade injecting equipment fashioned out 
of a pen barrel and needle, to inject heroin every day for 
the six months I was there. There was, and still is, no clean 
injecting equipment available in Thai prisons, or opiate 
substitution therapy or sterile tattooing equipment.286

CONDOMS CONTRABAND 

COMMON SENSE EXONERATED

Source: UN Photo/Martine Perret/Timor Leste



NAMIBIA

ANGOLA

MADAGASCAR

ZIMBABWE

MAURITIUS

ZAMBIA

SOUTH AFRICA

BOTSWANA

male–male sex legal

Source: AIDS & Rights Alliance for Southern Africa (ARASA), HIV/AIDS & Human Rights in Southern Africa, 2009.

Access to condoms for prisoners in select southern African countries

UNPROTECTED SEX BEHIND BARS

condoms provided to prisoners

male–male sex illegal

ANGOLA (Cabinda)

Strykiwsky v. Mills 
and Canada,



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations, countries must 
ensure that in places of detention: 

3.5.1   Necessary health care is available, including HIV prevention and care services, regardless of laws criminalising  

same-sex acts or harm reduction. Such care includes provision of condoms, comprehensive harm reduction services, 

voluntary and evidence-based treatment for drug dependence and ART. 

3.5.2   Any treatment o"ered must satisfy international standards of quality of care in detention settings. Health care 

services, including those speci$cally related to drug use and HIV, must be evidence-based, voluntary and o"ered 

only where clinically indicated.



Although many developed countries 
in Asia and the Middle East rely on 
migrant workers to keep their economies 
functioning, they have instituted 
migration policies that use health as a 
primary criterion for permitting entry and 
stay of migrants for employment. The crux 
of these policies is that migrant workers 
coming from less developed countries 
must undergo mandatory or compulsory 
health testing as a screening process to 
identify those with any of up to twenty-two 
exclusionary health conditions including 
HIV.

CARAM, Asia-Paci$c Regional Dialogue, 
16–17 February 2011

3.6 MIGRanTs 

Source: UN Photo/Diez/Thailand



Source: Inter-Parliamentary Union (IPU), UNAIDS, 
UNDP: Brief for Parliamentarians on HIV and 
AIDS: Making the law work for the response
to HIV, 2011.

HIV TRAVEL RESTRICTIONS

Number of countries

46
Countries and territories 

restrictions on entry, 
stay or residence

131
Countries and territories 

on entry, stay or residence

32
No 

information 
available

FALSE SECURITY

In 2010 approximately 11% of all people living with HIV in Germany were migrants, and the trend is 
rising. A special situation is faced by HIV-positive migrants in Germany with no residence permit. In 
case they are in need of treatment they have two choices: either they start an application process for 
a residence permit, as this is obligatory to receive treatment (and bears the risk of deportation at the 
same time), or they decide to stay illegally—without treatment—and risk their lives.



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

3.6.1   In matters relating to HIV and the law, countries should o"er the same standard of protection to migrants, visitors 

and residents who are not citizens as they do to their own citizens. 

3.6.2   Countries must repeal travel and other restrictions that prohibit people living with HIV from entering a country and/

or regulations that mandate HIV tests for foreigners within a country. 

3.6.3   Countries must implement regulatory reform to allow for legal registration of migrants with health services and to 

ensure that migrants can access the same quality of HIV prevention, treatment and care services and commodities 

that are available to citizens. All HIV testing and STI screening for migrants must be informed and voluntary, and all 

treatment and prophylaxis for migrants must be ethical and medically indicated.

Source: Fred Greaves/USA



CHAPTER 4

GenDeR anD DIseMPoWeRMenT 
Women

Three months after the birth of my son, he 
developed a heart problem and it was sug-
gested he undergo surgery. My husband 
refused to have himself and the son tested 
for HIV but I made informed decision and 
choice for my son. I also voluntarily asked 
for HIV testing at the same time. Both my 
son and I tested HIV-positive. I cried un-
controllably, stopped thinking properly 
for a second, felt disconnected and just 
wanted to die because it was too much to 
handle. My husband informed his family 
members who came at the hospital where 
I nursing my son to emotionally abuse me 
and vowed to never set their eyes on my 
son and me. His family members told him 
to stop supporting us in any way and he 
did just that until the boy died at 2 years 2 
months. My husband took all my belong-
ings and moved from the house we rented. 
I reported the case of property grabbing at 
the police station but I was harassed by the 
police who could not understand my posi-
tion. I decided to seek the courts of law to 
intervene in the matter of human rights 
violations and property grabbing. 

Judith Kateule, Zambia, Africa Regional Dialogue, 
3–4 August 2011

Source: AFP/ Tehran



VIOLENCE AND HIV 

Source: Avert/South Africa
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335

336

337

Note: *Developed Regions include Andorra, Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece, Iceland, Ireland, Israel, Italy, Japan, Liechtenstein, Luxembourg, Malta, Monaco, 
Netherlands, New Zealand, Norway, Portugal, San Marino, Spain, Sweden, Switzerland, United Kingdom and the United States of America.

Source: UN Women Progress of the World’s Women 2011 – 2012: In Pursuit of Justice, July 2011.

RAPE WITHIN MARRIAGE

Legislation against marital rape, by region
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REPRODUCTIVE AND MATERNAL ILL HEALTH

353

Women with HIV are not expected to fall pregnant. One 
day I could tell my doctor was angry. I had broken his 
trust when I said I was pregnant. He was disappointed. 
I had failed my doctor; I felt irresponsible and guilty. He 
said, ”I don’t want you to go through this again.” So I 
was sterilised. I was the bad woman. I was HIV-positive. I 
compromised my health349 
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PROPERTY WRONGS 

In parts of Kenya, many widows and orphans become vulnerable to HIV when their husbands and fathers 
die, due to disinheritance by their families and communities, which leaves them destitute. [Many] are 
evicted from their rural homes and !ee to urban areas where they #nd themselves vulnerable to further 
violence, including physical and sexual abuse, which increases their vulnerability to HIV. Often [they] 
resort to high-risk behaviour such as involuntary sex work in order to earn enough money to survive. 

Source: Andrea Flynn/Namibia
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Nigeria’s Sharia recognises four main types of divorce: 
talaq

khul’u
khul’u
tafriq faskh

The Penal Code of Northern Nigeria,

The Kano State Sharia Penal Code

SHARIA AND MALE PREROGATIVE IN NIGERIA359
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RECONCILIATION
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RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

4.1.   Countries must act to end all forms of violence against women and girls, including in con!ict situations and post-

con!ict settings. They must: 

 4.1.1   Enact and enforce speci$c laws that prohibit domestic violence, rape and other forms of sexual assault, including 

marital rape and rape related to con!ict, whether perpetrated against females, males or transgender persons.

 4.1.2   Take judicial or legislative steps to remove any immunity–or interpreted immunity–from prosecution for rape 

when the perpetrator is a married or unmarried partner.

 4.1.3   Fully enforce existing laws meant to protect women and girls from violence, and prosecute perpetrators of 

violence against women and girls to the full extent of the law. 

 4.1.4   Formulate and implement comprehensive, fully resourced national strategies to eliminate violence against 

women and girls, which include robust mechanisms to prevent, investigate and punish violence. Provision 

of health services, including post-exposure prophylaxis, legal services and social protection for survivors of 

violence, must be guaranteed. 

4.2.    Countries must prohibit and governments must take measures to stop the practice of forced abortion and coerced 

sterilisation of HIV-positive women and girls, as well as all other forms of violence against women and girls in health 

care settings. 

4.3.   Countries must remove legal barriers that impede women’s access to sexual and reproductive health services. They 

must ensure that:

 4.3.1   Health care workers provide women with full information on sexual and reproductive options and ensure that 

women can provide informed consent in all matters relating to their health. The law must ensure access to 

safe contraception and support women in deciding freely whether and when to have children, including the 

number, spacing and methods of their children’s births.

 4.3.2   Health care workers are trained on informed consent, con$dentiality and non-discrimination.

 4.3.3   Accessible complaints and redress mechanisms are available in health care settings.

4.4.   Countries must reform property and inheritance laws to mandate that women and men have equal access to property 

and other economic resources, including credit. They must take measures to ensure that in practice property is 

divided without gender discrimination upon separation, divorce or death and establish a presumption of spousal 

co-ownership of family property. Where property and inheritance practices are in!uenced or determined by religious 

or customary legal systems, the leaders of these systems must make reforms to protect women, including widows 

and orphans.

4.5.   Countries must ensure that social protection measures recognise and respond to the needs of HIV-positive women 

and women whose husbands have died of AIDS and that labour laws, social protection and health services respond 

to the needs of women who take on caregiving roles in HIV-a"ected households. 

4.6.   Countries must ensure that laws prohibiting early marriage are enacted and enforced.

4.7.   The enforcers of religious and customary laws must prohibit practices that increase HIV risk, such as widow inheritance, 

“widow cleansing” and female genital mutilation. 
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The reason people are vulnerable to HIV and AIDS is not 
because they are young, or homosexuals, or sex workers or 
injecting drug users. We are not somehow extra vulnerable to 
the virus. Yet, we carry the heaviest burden of the pandemic, 
because society repeatedly denies us access to sexuality 
education, commodities for contraception and decision-
making when it comes to HIV and AIDS programmes. On the 
issue of rights, a lot of debate focuses on the need to strike a 
balance between the autonomy and universality of rights and 
the contexts that surround the realization of these rights. We 
should begin to name sexual rights without shame, as what 
is unnamed is more likely to be unsupported, ignored or 
misunderstood.

Network of Asia Paci$c Youth, Asia-Paci$c Regional Dialogue,  
16–17 February 2011

THeIR WHole lIVes To lIVe
Children and Youth

CHAPTER 5

Source: UNDP/Burkina Faso



GOING HOME

Source: UN Photo/Shehzad Noorani/Thailand



AUTONOMY AND CONSENT

Burundi

China

Israel

Mauritius 

Namibia*

Poland

South Africa

Thailand

Tunisia***

18

20
not set in law

13

21

18

14–16
18

21

21

14

14

16

16

15

15

12

16 (girls)Pakistan**
not set in law

18

18

18

18

18

18

18

15

18

18

18

18 (boys)

Legal approaches to the evolving capacity of minors in select countries

age of majority

age of consent to sex

age of consent to medical treatment

GROWING CONTRADICTIONS

*  Namibia – sexual intercourse is unlawful when 
the child is under the age of 14 and the 
perpetrator is more than 3 years older. 

**  Pakistan – sex outside marriage is illegal. 
The minimum age of marriage is 16 for girls 
and 18 for boys. 

***  Tunisia – sex outside marriage is illegal. 
The minimum age of marriage is 18 for girls 
and boys.

Sources: O!ce of the High Commissioner for Human Rights (OHCHR), Countries Periodic Reports to the Committee on the Rights of the Child (CRC), accessed by UNDP in 2012; INTERPOL, Legislation 
 of INTERPOL member states on sexual o"ences against children, accessed by UNDP in 2012; UNICEF, National HIV Counseling Guidelines for Children and Adolescents in Pakistan, 2008. 



Lee had unsafe sex with his girlfriend to whom he had not disclosed his HIV status. He was concerned about the event 
and shared it with sta" at his children’s home; they in turn reported it to the social services’ duty social work team. The 
duty team did not know how to respond and referred it to their manager. A child protection response was undertaken 
regarding the girl. There was a panic response, immediate action was considered necessary, strategy meetings were held 
between di"erent managers within the children’s service and a signi!cant number of social services sta" then learnt about 
Lee’s HIV status. The girl’s parents learnt what had happened and began proceedings to prosecute for reckless transmission 
of HIV under Section 20 of the O"ences Against the Person’s Act of 1861, although there was no evidence that transmission 
of HIV had taken place. Lee was referred to a specialist legal advisor. After this meeting he panicked and went straight to 
the police station and handed himself in. The police did not know what to charge him with and so charged him with 
sexual assault, although the girl was the same age as him and at this stage was still untested. The girl concerned was later 
tested by an adult sexual health service. She tested negative for HIV. Her parents and the police dropped all charges.

UNSAFE PRACTICES:  
How not to respond to HIV risk 



SEX EDUCATION: THE MISSING LINK



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

5.1. Countries must enact and enforce laws that:

 5.1.1 Ensure that the birth of every child is registered. This is crucial for supporting children’s access to essential 

services. Ensure that their rights are protected and promoted, as per the Convention on the Rights of the 

Child.410 

 5.1.2 Ensure that every orphaned child is appointed an appropriate adult guardian. This includes provisions for 

transfer of guardianship of AIDS orphans from deceased parents to adults or older siblings who can ensure 

their well-being. In selecting a guardian, preference should be given to adults from the biological or extended 

families. HIV-positive adults who are otherwise in good health should not be prohibited from adopting children. 

 5.1.3 Support community-based foster care for children orphaned by AIDS as an alternative to institutionalisation, 

when formal adoption is not possible or appropriate.

 5.1.4 Ensure HIV-sensitive social protections as required, such as direct cash transfers for a"ected children and their 

guardians.

 5.1.5  Prohibit discrimination against children living with or a"ected by HIV, especially in the context of adoption, 

health and education. Take strict measures to ensure that schools do not bar or expel HIV-positive children or 

children from families a"ected by AIDS.

5.2 Countries must enact and enforce laws to ensure that children orphaned by AIDS inherit parental property. Children 

orphaned by AIDS should inherit regardless of their sex, HIV status or the HIV status of family members. Such 

enforcement includes: 

 5.2.1 Collaboration with the enforcers of religious and customary laws to ensure justice for children orphaned by 

AIDS. 

 5.2.2  Reconciliation of con!icts between discriminatory customary laws and traditional practices and international 

human rights standards to ensure compliance with international law. 

5.3. Countries must enact and enforce laws ensuring the right of every child, in or out of school, to comprehensive sexual 

health education, so that they may protect themselves and others from HIV infection or live positively with HIV.

5.4. Sexually active young people must have con$dential and independent access to health services so as to protect 

themselves from HIV. Therefore, countries must reform laws to ensure that the age of consent for autonomous access 

to HIV and sexual and reproductive health services is equal to or lower than the age of consent for sexual relations. 

Young people who use drugs must also have legal and safe access to HIV and health services.



ENFORCING THE RIGHT TO HEALTH

MeDICInes foR WHoM?
intellectual Property Law and the Global Fight  

for Treatment

CHAPTER 6

IP policy is a critical component of substantial, continued price reductions for 
ARVs, and of the ability of national governments to extend the implications 
of lessons learned in HIV to other areas of health. The ultimate implications, 
of course, are measured not in technical prose, but in people’s lives. 

Mohammed El Said & Amy Kapczynski, Access to Medicines:  
The Role of Intellectual Property Law and Policy411

Source: APN+/Rico Gustav/India



lowest brand-name (originator) price 

generic competitor price

Prices of !rst line antiretrovirals 
2000–2010 

GENERIC COMPETITION: MAKING ARVs AFFORDABLE

Source: Médecins Sans Frontières (MSF), Untangling the Web of Antiretroviral Price Reductions (UTW), 14th edition, July 2011. 
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THE TREATMENT GAP

children 
0–14 years

adults

Percentage of medically eligible adults and children NOT receiving antiretroviral therapy in low- and middle-income countries 
at the end of 2010

Source: Global HIV/AIDS Response: Epidemic update and health sector progress towards Universal Access, Progress Report 2011. WHO, UNAIDS, UNICEF, 2011.
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TRIPS, DOHA AND THE 30 AUGUST 2003 
DECISION: A BRIEF HISTORY

http://en.wikipedia.org/wiki/Process_(engineering)
http://en.wikipedia.org/wiki/Function_(engineering)


USING TRIPS FLEXIBILITIES: A Snapshot of 
Selected Countries433



COUNTRY & DATE OF ISSUE TYPE OF LICENSE & NAME OF MEDICINE IMPACT OF COMPULSORY LICENSE

India
March 2012

sorafenib to-
sylate

Ecuador
April 2010 ritonavir

Thailand
January 2008

letrozole

Brazil
May 2007 efavirenz

Thailand
January 2007 lopinavir/ritonavir

Indonesia
October 2004

lami-
vudine, nevirapine

Malaysia
November 2003 stavudine + didonasine + nevirapine



THE OVERREACH OF IP PROTECTION 

Stepped-up enforcement

Anti-counterfeiting laws

The enforcement and application of the Anti-Counterfeit Act . . . will endanger the lives of Kenyan citizens 
a%icted with HIV and AIDS, as they will be arbitrarily denied access to a$ordable and essential drugs 
and medicine necessary to the ful#llment of the rights to life and human dignity that are enshrined in 
. . . the Constitution of the Republic of Kenya.



Free trade agreements

CHANGING VALUES, NEW INCENTIVES
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46
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58

2009

66

2010

72

FREE TRADE, MOUNTING CONSTRAINTS

Number of free-trade agreements 
with intellectual property clauses 
2001–2010

Source:  World Trade Organization’s website (WTO: www.wto.org), accessed by UNDP in 2012.



Source: US Food and Drug Administration’s website (www.fda.gov), accessed by UNDP in 2012.
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TRIPS comes into force

BOOSTING INNOVATION?

US Food & Drug Administration Approvals of New Molecular Entities

“DEAD WEIGHT COSTS” & ACTUAL DEATHS



Source: UNAIDS/O. O’Hanlon/Cambodia



RECOMMENDATIONS
To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

6.1.  The UN Secretary-General must convene a neutral, high-level body to review and assess proposals and recommend a new 

intellectual property regime for pharmaceutical products. Such a regime should be consistent with international human 

rights law and public health requirements, while safeguarding the justi$able rights of inventors. Such a body should 

include representation from the High Commissioner on Human Rights, WHO, WTO, UNDP, UNAIDS and WIPO, as well as 

the Special Rapporteur on the Right to Health, key technical agencies and experts, and private sector and civil society 

representatives, including people living with HIV. This re-evaluation, based on human rights, should take into account 

and build on e"orts underway at WHO, such as its Global Strategy and Plan of Action on Public Health, Innovation, and 

Intellectual Property and the work of its Consultative Expert Working Group. Pending this review, the WTO Members 

must suspend TRIPS as it relates to essential pharmaceutical products for low- and middle-income countries.

6.2. High-income countries, including donors such as the United States, European Union, the European Free Trade 

Association countries (Iceland, Liechtenstein, Norway and Switzerland) and Japan must immediately stop pressuring 

low- and middle-income countries to adopt or implement TRIPS-plus measures in trade agreements that impede 

access to life-saving treatment. 

 6.2.1  All countries must immediately adopt and observe a global moratorium on the inclusion of any intellectual 

property provisions in any international treaty that would limit the ability of countries to retain policy options to 

reduce the cost of HIV-related treatment. Agreements such as the Anti-Counterfeiting Trade Agreement (ACTA) 

must be reformed; if ACTA is not reformed to exclude such intellectual property provisions, countries should not 

sign it. All countries must cease unilateral practices to this same, access-limiting end. 

 6.2.2 High-income countries must stop seeking to impose more stringent, TRIPS-plus intellectual property obligations 

on developing country governments. High income countries must also desist from retaliating against countries 

that resist adopting such TRIPS-plus measures so that they may achieve better access to treatment.

6.3. While the Commission recommends that WTO Members must urgently suspend TRIPS as it relates to essential pharma-

ceutical products for low- and middle-income countries, we recognise that such change will not happen overnight. In 

the interim, even though individual countries may $nd it di#cult to act in the face of political pressure, they should, to 

the extent possible, incorporate and use TRIPS !exibilities, consistent with safeguards in their own national laws. 

 6.3.1  Low- and middle-income countries must not be subject to political and legal pressure aimed at preventing them 

from using TRIPS !exibilities to ensure that infants, children and adolescents living with HIV have equal access to 

HIV diagnosis and age-appropriate treatment as adults. 

 6.3.2 It is critical that both countries with signi$cant manufacturing capacity and those reliant on the importation of 

pharmaceutical products retain the policy space to use TRIPS !exibilities as broadly and simply as they can. Low- 

and middle-income countries must facilitate collaboration and sharing of technical expertise in pursuing the full 

use of TRIPS exceptions (for instance, by issuing compulsory licences for ARVs and medicines for co-infections 



such as hepatitis C). Both importer and exporter countries must adopt straightforward, easy-to-use domestic 

provisions to facilitate the use of TRIPS !exibilities.

 6.3.3  Developing countries should desist from adopting TRIPS-plus provisions including anti-counterfeiting 

legislation that inaccurately con!ates the problem of counterfeit or substandard medicines with generics and 

thus impedes access to a"ordable HIV-related treatment. 

 6.3.4  Countries must proactively use other areas of law and policy such as competition law, price control policy and 

procurement law which can help increase access to pharmaceutical products.

6.4. The WTO Members must inde$nitely extend the exemption for LDCs from the application of TRIPS provisions in the 

case of pharmaceutical products. The UN and its member states must mobilise adequate resources to support LDCs 

to retain this policy latitude. 

6.5. The August 30, 2003 Decision of the WTO General Council has not proved to be a viable solution for countries with 

insu#cient pharmaceutical manufacturing capacity. It is essential that the system established by that decision be 

revised or supplemented with a new mechanism, to allow the easier import of pharmaceutical products produced 

under compulsory licence. WTO Members should desist from ratifying the adoption of the August 30, 2003 Decision 

as a new Article 31 bis of the TRIPS Agreement, and they must pursue e"orts to reform or replace the system. 

6.6. TRIPS has failed to encourage and reward the kind of innovation that makes more e"ective pharmaceutical 

products available to the poor, including for neglected diseases. Countries must therefore develop, agree and invest 

in new systems that genuinely serve this purpose, prioritising the most promising approaches including a new 

pharmaceutical R&D treaty and the promotion of open source discovery.



ConClUsIon

In the 21st century, HIV is a manageable chronic condition—for some. However, like other preventable and remedia-
ble a#ictions such as —pneumonia, diarrhoea, malnutrition—it continues to sicken and kill far too many people 
who are vulnerable or marginalised. 



Human immunode!ciency virus:
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CoMMIssIoneR bIoGRaPHIes
ANNEX II

1. President Fernando Henrique Cardoso  
(Brazil) – Chair
Fernando Henrique was the President of Brazil 
from 1995 to 2002. During this time, Brazil 
became one of the !rst developing countries 
to provide free anti-retroviral treatment to its 
citizens. Prior to this, he served as the Minister 
of Foreign Relations and Minister of Finance. 
In May 2012, it was announced that Fernando 
Henrique Cardoso would be awarded the 
John W. Kluge Prize for lifetime intellectual 
achievement in the humanities and social 
sciences. 

2. His Excellency Mr. Festus Gontebanye   
Mogae (Botswana)
Festus Gontebayne Mogae was the president 
of the Republic of Botswana from 1998 to 2008. 
During this time, Botswana became the !rst 
African country to provide free anti-retroviral 
treatment to its citizens. Festus Gontebayne 
Mogae is Chairman of Champions for a HIV-
Free Generation and is credited for being one 
of the !rst African leaders to publicly take a HIV 
test.

3. Ms. Ana Helena Chacon-Echeverria  
(Costa Rica)
Ana Helena Chacon-Echeverria has been the 
Coordinator of the Costa Rican Parliamentarian 
Group, Minister of Public Security and a 
Congresswoman. She has also been the vice-
president of the Inter-American Parliamentary 
Group. She is a long-time advocate for women’s 
rights and rights of disabled people.

4. Mr. Charles Chauvel (New Zealand)
Charles Chauvel is a Member of Parliament 
in New Zealand. He is the shadow Attorney 
Gene ral and the Labour Party spokesperson 
for  Justice and Arts, Culture & Heritage. He has 
also served on the New Zealand Public Health 
Commission and was a member of the New 
Zealand AIDS Foundation.

5. Dr. Shereen El Feki (Egypt) – Vice Chair
Shereen El Feki is an academic, writer and 
broadcaster whose current research focuses 
on sexual and reproductive health and life in 
the Arab region. She was also the Healthcare 
Correspondent for The Economist.

6. Ms. Bience Gawanas (Namibia)
Bience Gawanas was elected as the African Union 
Commissioner for Social A"airs. From 1991-1996, 
Bience Gawanas was a full time member of the 
Public Service Commission of Namibia. She was 
appointed Ombudswoman of Namibia in 1996 
and held that position until 2003.

7. Hon. Dame Carole Kidu  
(Papua New Guinea)
Carol Kidu is the Leader of the Opposition in 
Papua New Guinea. She has been a Member of 
Parliament since 1997 and is the only woman in 
the 109 member Papua New Guinea Parliament. 
In addition to leading key legislative reforms, 
she has served as Minster of Community 
Development.

Full biographies can be found on-line at www.hivlawcommission.org

http://www.hivlawcommission.org


8. The Hon. Michael Kirby (Australia)
Michael Kirby was a judge in the High Court 
of Australia from 1996 - 2009. He also served 
as the Chairman of the Australian Law Reform 
Commission, the President of the International 
Commission of Jurists and the Special 
Representative of the United Nations Secretary 
General for Human Rights in Cambodia.

9. Hon. Barbara Lee (United States)
Barbara Lee has been a member of the United 
States Congress for over a decade. She was 
a co-author of the landmark legislation that 
created the President’s Emergency Plan for AIDS 
Relief and has played a pivotal role in increasing 
domestic funding for HIV programmes, 
including the Minority AIDS Initiative. 

10. Mr. Stephen Lewis (Canada)
Stephen Lewis is the co-founder of AIDS Free-
World, an international advocacy organisation 
to promote a more urgent and e"ective response 
to HIV. He was the United Nations Secretary 
General’s Special Envoy for HIV/AIDS in Africa 
from 2001 - 2006. Stephen has also served as the 
Canadian Ambassador to the United Nations.

11. Professor Sylvia Tamale (Uganda)
Sylvia Tamale is a leading African feminist 
lawyer and scholar based in Uganda. She is 
a human rights defender and an advocate 
for the rights of women and marginalised 
communities. She has served as the Dean of the 
Faculty of Law at Makarere University.

12. Mr. Jon Ungphakorn (Thailand)
Jon Ungphakorn is a former Senator for 
Bangkok. His career has been dedicated to 
human rights and development issues in 
Thailand. He is currently the Vice-Chairperson 
of the Thai Foundation for AIDS Rights and a 
member of the Board of Governors of the Thai 
Public Broadcasting Service.

13. Professor Miriam K. Were (Kenya)
Miriam Were has been the Chair of the Kenya 
National AIDS Control Council and the African 
Medical and Research Foundation. She is a co-
founder of UZIMA foundation - an organisation 
focusing on youth empowerment and HIV, 
and a member of Champions for a HIV-Free 
Generation.

14. Mr. JVR Prasada Rao (India)  
– Member Secretary  
Mr. JVR Prasada Rao was the Director of India’s 
National AIDS Control Programme from 1997 - 
2002. He also served as Permanent Secretary in 
the Ministry of Health, Government of India and 
the Director of the UNAIDS Regional Support 
Team for Asia-Paci!c. Mr. JVR Prasada Rao served 
as the Member Secretary of the Commission on 
AIDS in Asia and the Commission on AIDS in the 
Paci!c. In May 2012, he was appointed the UN 
Secretary-General’s Special Envoy for AIDS in 
Asia and in the Paci!c.



TeCHnICal aDVIsoRY GRoUP bIoGRaPHIes
ANNEX III

1. The Hon. Michael Kirby (Co-Chair)
Michael Kirby was a judge in the High Court 
of Australia from 1996–2009. He also served 
as the Chairman of the Australian Law Reform 
Commission, the President of the International 
Commission of Jurists and the Special 
Representative of the United Nations Secretary 
General for Human Rights in Cambodia.

2. Allehone Mulugeta Abebe (Co-Chair)
Allehone Mulugeta Abebe is an Ethiopian 
diplomat. He has a background in public health, 
human rights and international law. He has 
negotiated several multilateral, regional and 
international human rights instruments and 
resolutions. He is currently doing his doctoral 
research on internally displaced people in Africa.

3. Aziza Ahmed 
Aziza Ahmed is Assistant Professor of Law at 
Northeastern University in Boston, Massachusetts. 
Her work focuses on issues of HIV, gender, sexuality, 
sexual and reproductive health and rights, and the 
intersection of public health and criminal law.

4. Jonathan Berger 
Jonathan Berger is doing his pupillage in South 
Africa. He was a researcher at and head of policy 
and research at SECTION27, incorporating the 
AIDS Law Project. His Masters of Law degree 
focused on the relationship between access 
to HIV treatment, international trade law and 
constitutional law. 

5. Chris Beyrer
Chris Beyrer is Professor of Epidemiology, 
International Health and Health, Behavior and 
Society at Johns Hopkins Bloomberg School of 
Public Health. He is the founder and Director of 

the Centre for Public Health and Human Rights 
at John Hopkins.

6. Scott Burris 
Scott Burris is a Professor of Law at Temple 
University, where he directs the Centre for 
Health Law, Policy and Practice, and the Robert 
Wood Johnson Foundation’s Public Health Law 
Research program. His work focuses on how 
law in%uences public health, and what inter-
ventions can make laws and law enforcement 
healthier in practice.

7. Joanne Csete
Joanne Csete is senior program o#cer for the 
Global Drug Policy Program, Open Society 
Foundations (OSF). Prior to joining OSF, she 
was at Columbia University’s Mailman School 
of Public Health, where her research focused  
on health services for marginalised and 
crimina lised populations, especially people 
who use illicit drugs, sex workers, prisoners and 
detainees, and people living with HIV.

8. Mandeep Dhaliwal
Mandeep Dhaliwal is the Cluster Leader: Human 
Rights and Governance in the HIV Group at 
UNDP. Prior to joining UNDP, she was a senior 
advisor to the Dutch Royal Tropical Institute’s 
Programme on AIDS, focusing on issues of HIV, 
health, human rights and law. She was the 
founding Coordinator of the Lawyers Collective 
HIV/AIDS Unit in India.

9. Sophie Dilmitis
Sophie Dilmitis has been living openly with 
HIV for 16 years. She has extensive experience 
working in the AIDS and women’s movements 

Full biographies can be found on-line at www.hivlawcommission.org

http://www.hivlawcommission.org


in Africa and globally. From 2006–2011, Sophie 
worked for the World YWCA as the Sexual 
and Reproductive Health and Rights and HIV 
Coordinator.

10. Vivek Divan 
Vivek Divan is a lawyer from India. As the 
Coordinator of the Lawyers Collective HIV/
AIDS Unit in India, he was part of the team 
which drafted India’s HIV/AIDS Bill.  He was also 
closely involved in the research and community 
mobilisation work for the public interest 
litigation challenging India’s anti-sodomy law.

11. Richard Elliott
Richard Elliott is a lawyer and the Executive 
Director of the Canadian HIV/AIDS Legal Network. 
He currently holds a Community Leadership in 
Justice Fellowship from the Law Foundation of 
Ontario at the University of Toronto, Faculty of 
Law. Between 2001 and 2007, he was a member 
of the Ministerial Council on HIV/AIDS, an expert 
body advising Canada’s Federal Minister of 
Health. 

12. So!a Gruskin
So!a Gruskin directs the  Program on Global 
Health and Human Rights at the University of 
Southern California, the USC Institute for Global 
Health, and holds appointments as Professor 
of Preventive Medicine at the Keck School of 
Medicine and as Professor of Law and Preventive 
Medicine at the Gould School of Law. She is also 
Adjunct Professor of Global Health, Department 
of Global Health and Population at Harvard.

13. Wendy Isaack
Wendy Isaack is a lawyer and human rights 
activist from South Africa. Her work has focused 
on women’s rights, speci!cally violence against 

women, and the rights of lesbian, gay, bisexual 
and transgender people. She has been actively 
engaged in human rights advocacy work 
with the African Commission on Human and 
Peoples’ Rights. 

14. Rick Lines
Rick Lines is the Executive Director of Harm 
Reduction International. He is known for his 
work on prisoners’ rights, harm reduction, 
death pe nalty for drug o"ences, drug policy, 
HIV. He holds Masters Degrees in Sociology and 
International Human Rights Law.

15. Annie Madden
Annie Madden has been working in the areas 
of injecting drug use, HIV, hepatitis C, peer 
education and drug user representation for 
20 years. She is the Executive O#cer of the 
Australian Injecting & Illicit Drug Users League 
and a representative of the International 
Network of People who use Drugs. 

16. Kevin Moody
Kevin Moody is openly living with HIV and has 
been the Chief Executive O#cer of the Global 
Network of People Living with HIV since 2006. 
He started his career as a pharmacist in hospital 
and community pharmacies and has worked 
with the Medecins Sans Frontieres’ Campaign 
for Access to Essential Medicines.

17. Vitit Muntarbhorn
Vitit Muntarbhorn has been working at the 
Chulalongkorn University’s, Faculty of Law 
for over 30 years. He was the United Nations 
Special Rapporteur on the sale of children, child 
prostitution and child pornography from 1990 - 
1994. His work focuses on human rights issues, 
inclu ding the rights of sexual minorities.

http://www.hsph.harvard.edu/departments/global-health-and-population
http://www.hsph.harvard.edu/departments/global-health-and-population


18. Cheryl Overs
Cheryl Overs is the founder of the Global Network 
of Sex Projects. As a Senior Research Fellow in the 
Michael Kirby Centre for Public Health and Human 
Rights at Monash University and a member of the 
Paulo Longo Research Initiative, her work focuses 
on the impact of economic and legal conditions 
on sex workers health and human rights. 

19. JVR Prasada Rao  
(Commission Member Secretary) 
Mr. JVR Prasada Rao was the Director of India’s 
National AIDS Control Programme from 1997 - 
2002. He also served as Permanent Secretary in 
the Ministry of Health, Government of India and 
the Director of the UNAIDS Regional Support 
Team for Asia-Paci!c. Mr. JVR Prasada Rao served 
as the Member Secretary of the Commission on 
AIDS in Asia and the Commission on AIDS in the 
Paci!c. In May 2012, he was appointed the UN 
Secretary-General’s Special Envoy for AIDS in 
Asia and in the Paci!c.

20. Tracey Robinson
Tracey Robinson is a Senior Lecturer in the 
Faculty of Law, University of the West Indies 
(UWI), Cavehill, Barbados. She has published 
in areas of family law, gender and citizenship, 
legal feminism, sex work, same sex sexuality, 
sexual harassment and intimate domestic 
relationships.

21. Purna Sen*
Purna Sen directs the Programme for African 
Leadership at the London School of Economics. 
She has almost thirty years’ experience on work 
to promote social justice, most recently as 
Head of Human Rights for the Commonwealth  
Se cretariat and before that as Director for 
the Asia-Paci!c Programme at Amnesty 
International. Previously she taught Gender 
and Development at the Development Studies 
Institute at the London School of Economics 
and worked on race equality in education.

22. Susan Timberlake
Susan Timberlake is the Senior Human Rights 
and Law Advisor at UNAIDS. She started her 
career in the UN at the United Nations High 
Commissioner for Refugees (UNHCR) where 
she worked for nineteen years. At UNAIDS, 
her work focuses on promoting rights based 
approaches and enabling legal environments 
for HIV.

23. Matthew Weait
Matthew Weait is a Professor of Law and Policy 
at Birkbeck College, University of London. His 
work focuses on the impact of law on people 
living with HIV, with a particular emphasis on 
the legal construction of responsibility and the 
relationship between law and human rights. He 
has published widely in the !eld of criminal law 
and HIV. 

* Purna Sen left the Technical Advisory Group in March 2012.



sUMMaRY ReCoMMenDaTIons
ANNEX IV

To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations:

1. DIsCRIMInaTIon 

1.1. Countries must ensure that their national HIV policies, strategies, plans and programmes include e"ective, targeted 

action to support enabling legal environments, with attention to formal law, law enforcement and access to justice. 

Every country must repeal punitive laws and enact protective laws to protect and promote human rights, improve 

delivery of and access to HIV prevention and treatment, and increase the cost-e"ectiveness of these e"orts. 

1.2. Where they have not already done so, countries must explicitly prohibit discrimination on the basis of actual or 

perceived HIV status and ensure that existing human rights commitments and constitutional guarantees are enforced. 

Countries must also ensure that laws and regulations prohibiting discrimination and ensuring participation and the 

provision of information and health services protect people living with HIV, other key populations and people at risk 

of HIV. 

1.3. Donors, civil society and private sector actors, and the UN should hold governments accountable to their human 

rights commitments. Groups outside government should develop and implement rights-based HIV-related policies 

and practices and fund action on HIV-related law reform, law enforcement and access to justice. Such e"orts should 

include educating people about their rights and the law, as well as challenging stigma and discrimination within 

families, communities and workplaces.

2. CRIMInalIsaTIon of HIV TRansMIssIon, eXPosURe anD non-DIsClosURe

2.1. Countries must not enact laws that explicitly criminalise HIV transmission, HIV exposure or failure to disclose HIV 

status. Where such laws exist, they are counterproductive and must be repealed. The provisions of model codes that 

have been advanced to support the enactment of such laws should be withdrawn and amended to conform to these 

recommendations.

2.2. Law enforcement authorities must not prosecute people in cases of HIV non-disclosure or exposure where no 

intentional or malicious HIV transmission has been proven to take place. Invoking criminal laws in cases of adult 

private consensual sexual activity is disproportionate and counterproductive to enhancing public health. 

2.3. Countries must amend or repeal any law that explicitly or e"ectively criminalises vertical transmission of HIV. While 

the process of review and repeal is under way, governments must place moratoria on enforcement of any such laws. 



2.4. Countries may legitimately prosecute HIV transmission that was both actual and intentional, using general criminal 

law, but such prosecutions should be pursued with care and require a high standard of evidence and proof. 

2.5.  The convictions of those who have been successfully prosecuted for HIV exposure, non-disclosure and transmission 

must be reviewed. Such convictions must be set aside or the accused immediately released from prison with pardons 

or similar actions to ensure that these charges do not remain on criminal or sex o"ender records.

3. keY PoPUlaTIons

3.  To ensure an e"ective, sustainable response to HIV that is consistent with human rights obligations, countries must 

prohibit police violence against key populations. Countries must also support programmes that reduce stigma and 

discrimination against key populations and protect their rights.

PeoPle WHo Use DRUGs

3.1.  Countries must reform their approach towards drug use. Rather than punishing people who use drugs who do no 

harm to others, they must o"er them access to e"ective HIV and health services, including harm reduction and 

voluntary, evidence-based treatment for drug dependence. Countries must:

 3.1.1 Shut down all compulsory drug detention centres for people who use drugs and replace them with evidence-

based, voluntary services for treating drug dependence.

 3.1.2 Abolish national registries of drug users, mandatory and compulsory HIV testing and forced treatment for 

people who use drugs.

 3.1.3 Repeal punitive conditions such as the United States government’s federal ban on funding of needle and 

syringe exchange programmes that inhibit access to HIV services for people who use drugs.

 3.1.4 Decriminalise the possession of drugs for personal use, in recognition that the net impact of such sanctions is 

often harmful for society. 

 3.1.5 Take decisive action, in partnership with the UN, to review and reform relevant international laws and bodies 

in line with the principles outlined above, including the UN international drug control conventions: the Single 

Convention on Narcotic Drugs (1961); Convention on Psychotropic Substances (1971); the Convention against 

the Illicit Tra#c in Narcotic Drugs and Psychotropic Substances (1988) and the International Narcotics Control 

Board.



seX WoRkeRs 

3.2.  Countries must reform their approach towards sex work. Rather than punishing consenting adults involved in sex 

work, countries must ensure safe working conditions and o"er sex workers and their clients access to e"ective HIV 

and health services and commodities. Countries must:

 3.2.1 Repeal laws that prohibit consenting adults to buy or sell sex, as well as laws that otherwise prohibit commercial 

sex, such as laws against “immoral” earnings, “living o" the earnings” of prostitution and brothel-keeping. 

Complementary legal measures must be taken to ensure safe working conditions to sex workers.  

 3.2.2 Take all measures to stop police harassment and violence against sex workers.

 3.2.3 Prohibit the mandatory HIV and STI testing of sex workers.

 3.2.4 Ensure that the enforcement of anti-human-tra#cking laws is carefully targeted to punish those who use 

force, dishonesty or coercion to procure people into commercial sex, or who abuse migrant sex workers 

through debt bondage, violence or by deprivation of liberty. Anti-human-tra#cking laws must be used to 

prohibit sexual exploitation and they must not be used against adults involved in consensual sex work. 

 3.2.5 Enforce laws against all forms of child sexual abuse and sexual exploitation, clearly di"erentiating such crimes 

from consensual adult sex work.

 3.2.6 Ensure that existing civil and administrative o"ences such as “loitering without purpose”, “public nuisance”, 

and “public morality” are not used to penalise sex workers and administrative laws such as “move on” powers 

are not used to harass sex workers.

 3.2.7  Shut down all compulsory detention or “rehabilitation” centers for people involved in sex work or for children 

who have been sexually exploited. Instead, provide sex workers with evidence-based, voluntary, community 

empowerment services. Provide sexually exploited children with protection in safe and empowering family 

settings, selected based on the best interests of the child.

 3.2.8 Repeal punitive conditions in o#cial development assistance—such as the United States government’s 

PEPFAR anti-prostitution pledge and its current anti-tra#cking regulations—that inhibit sex workers’ access 

to HIV services or their ability to form organisations in their own interests.

 3.2.9 Take decisive action to review and reform relevant international law in line with the principles outlined above, 

including the UN Protocol to Prevent, Suppress and Punish Tra#cking in Persons, Especially Women and 

Children (2000).



Men WHo HaVe seX WITH Men

3.3. Countries must reform their approach towards sexual diversity. Rather than punishing consenting adults involved 

in same sex activity, countries must o"er such people access to e"ective HIV and health services and commodities.  

Countries must:

 3.3.1 Repeal all laws that criminalise consensual sex between adults of the same sex and/or laws that punish 

homosexual identity.  

 3.3.2 Respect existing civil and religious laws and guarantees relating to privacy.

 3.3.3 Remove legal, regulatory and administrative barriers to the formation of community organisations by or for 

gay men, lesbians and/or bisexual people.

 3.3.4 Amend anti-discrimination laws expressly to prohibit discrimination based on sexual orientation (as well as 

gender identity).

 3.3.5 Promote e"ective measures to prevent violence against men who have sex with men.

TRansGenDeR PeRsons

3.4.  Countries must reform their approach towards transgender people. Rather than punishing transgender people, 

countries must o"er transgender people access to e"ective HIV and health services and commodities as well as 

repealing all laws that criminalise transgender identity or associated behaviours.  Countries must:

 3.4.1 Respect existing civil and religious laws and guarantees related to the right to privacy.

 3.4.2 Repeal all laws that punish cross-dressing.

 3.4.3 Remove legal, regulatory or administrative barriers to formation of community organisations by or for 

transgender people. 

 3.4.4 Amend national anti-discrimination laws to explicitly prohibit discrimination based on gender identity (as 

well as sexual orientation).

 3.4.5 Ensure transgender people are able to have their a#rmed gender recognised in identi$cation documents, 

without the need for prior medical procedures such as sterilisation, sex reassignment surgery or hormonal 

therapy.



PRIsoneRs

 3.5.1 Necessary health care is available, including HIV prevention and care services, regardless of laws criminalising  

same-sex acts or harm reduction. Such care includes provision of condoms, comprehensive harm reduction 

services, voluntary and evidence-based treatment for drug dependence and ART. 

 3.5.2 Any treatment o"ered must satisfy international standards of quality of care in detention settings. Health 

care services, including those speci$cally related to drug use and HIV, must be evidence-based, voluntary and 

o"ered only where clinically indicated.

MIGRanTs

 3.6.1 In matters relating to HIV and the law, countries should o"er the same standard of protection to migrants, 

visitors and residents who are not citizens as they do to their own citizens. 

 3.6.2  Countries must repeal travel and other restrictions that prohibit people living with HIV from entering a country 

and/or regulations that mandate HIV tests for foreigners within a country. 

 3.6.3  Countries must implement regulatory reform to allow for legal registration of migrants with health services 

and to ensure that migrants can access the same quality of HIV prevention, treatment and care services and 

commodities that are available to citizens. All HIV testing and STI screening for migrants must be informed 

and voluntary, and all treatment and prophylaxis for migrants must be ethical and medically indicated.

4. WoMen

4.1. Countries must act to end all forms of violence against women and girls, including in con!ict situations and post-

con!ict settings. They must: 

 4.1.1 Enact and enforce speci$c laws that prohibit domestic violence, rape and other forms of sexual assault, including 

marital rape and rape related to con!ict, whether perpetrated against females, males or transgender persons.

 4.1.2 Take judicial or legislative steps to remove any immunity–or interpreted immunity–from prosecution for rape 

when the perpetrator is a married or unmarried partner. 

 4.1.3 Fully enforce existing laws meant to protect women and girls from violence, and prosecute perpetrators of 

violence against women and girls to the full extent of the law. 



  4.1.4 Formulate and implement comprehensive, fully resourced national strategies to eliminate violence against 

women and girls, which include robust mechanisms to prevent, investigate and punish violence. Provision 

of health services, including post-exposure prophylaxis, legal services and social protection for survivors of 

violence, must be guaranteed. 

4.2. Countries must prohibit and governments must take measures to stop the practice of forced abortion and coerced 

sterilisation of HIV-positive women and girls, as well as all other forms of violence against women and girls in health 

care settings. 

4.3. Countries must remove legal barriers that impede women’s access to sexual and reproductive health services. They 

must ensure that:

 4.3.1 Health care workers provide women with full information on sexual and reproductive options and ensure that 

women can provide informed consent in all matters relating to their health. The law must ensure access to 

safe contraception and support women in deciding freely whether and when to have children, including the 

number, spacing and methods of their children’s births.

 4.3.2 Health care workers are trained on informed consent, con$dentiality and non-discrimination.

 4.3.3 Accessible complaints and redress mechanisms are available in health care settings.

4.4.  Countries must reform property and inheritance laws to mandate that women and men have equal access to property 

and other economic resources, including credit. They must take measures to ensure that in practice property is divided 

without gender discrimination upon separation, divorce or death and establish a presumption of spousal co-ownership 

of family property. Where property and inheritance practices are in!uenced or determined by religious or customary 

legal systems, the leaders of these systems must make reforms to protect women, including widows and orphans.

4.5. Countries must ensure that social protection measures recognise and respond to the needs of HIV-positive women 

and women whose husbands have died of AIDS and that labour laws, social protection and health services respond 

to the needs of women who take on caregiving roles in HIV-a"ected households. 

4.6. Countries must ensure that laws prohibiting early marriage are enacted and enforced.

4.7. The enforcers of religious and customary laws must prohibit practices that increase HIV risk, such as widow 

inheritance, “widow cleansing” and female genital mutilation. 



5. CHIlDRen anD YoUTH

5.1. Countries must enact and enforce laws that:

 5.1.1 Ensure that the birth of every child is registered. This is crucial for supporting children’s access to essential 

services. Ensure that their rights are protected and promoted, as per the Convention on the Rights of the Child.

 5.1.2 Ensure that every orphaned child is appointed an appropriate adult guardian. This includes provisions for 

transfer of guardianship of AIDS orphans from deceased parents to adults or older siblings who can ensure 

their well-being. In selecting a guardian, preference should be given to adults from the biological or extended 

families. HIV-positive adults who are otherwise in good health should not be prohibited from adopting children. 

 5.1.3 Support community-based foster care for children orphaned by AIDS as an alternative to institutionalization, 

when formal adoption is not possible or appropriate.

 5.1.4 Ensure HIV-sensitive social protections as required, such as direct cash transfers for a"ected children and their 

guardians.

 5.1.5 Prohibit discrimination against children living with or a"ected by HIV, especially in the context of adoption, 

health and education. Take strict measures to ensure that schools do not bar or expel HIV-positive children or 

children from families a"ected by AIDS.

5.2. Countries must enact and enforce laws to ensure that children orphaned by AIDS inherit parental property. Children 

orphaned by AIDS should inherit regardless of their sex, HIV status or the HIV status of family members. Such 

enforcement includes: 

 5.2.1  Collaboration with the enforcers of religious and customary laws to ensure justice for children orphaned by AIDS. 

 5.2.2 Reconciliation of con!icts between discriminatory customary laws and traditional practices and international 

human rights standards to ensure compliance with international law. 

5.3. Countries must enact and enforce laws ensuring the right of every child, in or out of school, to comprehensive sexual 

health education, so that they may protect themselves and others from HIV infection or live positively with HIV.

5.4.  Sexually active young people must have con$dential and independent access to health services so as to protect 

themselves from HIV. Therefore, countries must reform laws to ensure that the age of consent for autonomous access 

to HIV and sexual and reproductive health services is equal to or lower than the age of consent for sexual relations. 

Young people who use drugs must also have legal and safe access to HIV and health services.



6. InTelleCTUal PRoPeRTY laW anD THe Global fIGHT foR TReaTMenT

6.1.  The UN Secretary General must convene a neutral, high-level body to review and assess proposals and recommend a 

new intellectual property regime for pharmaceutical products. Such a regime should be consistent with international 

human rights law and public health requirements, while safeguarding the justi$able rights of inventors. Such a body 

should include representation from the High Commissioner on Human Rights, WHO, WTO, UNDP, UNAIDS and WIPO, 

as well as the Special Rapporteur on the Right to Health, key technical agencies and experts, and private sector and 

civil society representatives, including people living with HIV. This re-evaluation, based on human rights, should take 

into account and build on e"orts underway at WHO, such as its Global Strategy and Plan of Action on Public Health, 

Innovation, and Intellectual Property and the work of its Consultative Expert Working Group. Pending this review, the 

WTO must suspend TRIPS as it relates to essential pharmaceutical products for low- and middle-income countries.

6.2. High-income countries, including donors such as the United States, European Union, the European Free Trade 

Association countries (Iceland, Liechtenstein, Norway and Switzerland) and Japan must immediately stop pressuring 

low- and middle-income countries to adopt or implement TRIPS-plus measures in trade agreements that impede 

access to life-saving treatment. 

 6.2.1 All countries must immediately adopt and observe a global moratorium on the inclusion of any intellectual 

property provisions in any international treaty that would limit the ability of countries to retain policy options 

to reduce the cost of HIV-related treatment. Agreements such as the Anti-Counterfeiting Trade Agreement 

(ACTA) must be reformed; if ACTA is not reformed to exclude such intellectual property provisions, countries 

should not sign it. All countries must cease unilateral practices to this same, access-limiting end. 

 6.2.2 High-income countries must stop seeking to impose more stringent, TRIPS-plus intellectual property 

obligations on developing country governments. High-income countries must also desist from retaliating 

against countries that resist adopting such TRIPS-plus measures so that they may achieve better access to 

treatment.

6.3.  While the Commission recommends that WTO Members must urgently suspend TRIPS as it relates to essential 

pharmaceutical products for low and middle income countries, we recognise that such change will not happen 

overnight. In the interim, even though individual countries may $nd it di#cult to act in the face of political pressure, 

they should, to the extent possible, incorporate and use TRIPS !exibilities, consistent with safeguards in their own 

national laws. 

 6.3.1  Low- and middle-income countries must not be subject to political and legal pressure aimed at preventing 

them from using TRIPS !exibilities to ensure that infants, children and adolescents living with HIV have equal 

access to HIV diagnosis and age-appropriate treatment as adults. 



 6.3.2 It is critical that both countries with signi$cant manufacturing capacity and those reliant on the importation 

of pharmaceutical products retain the policy space to use TRIPS !exibilities as broadly and simply as they 

can. Low- and middle-income countries must facilitate collaboration and sharing of technical expertise in 

pursuing the full use of TRIPS exceptions (for instance, by issuing compulsory licences for ARVs and medicines 

for co-infections such as hepatitis C). Both importer and exporter countries must adopt straightforward, easy-

to-use domestic provisions to facilitate the use of TRIPS !exibilities.

 6.3.3 Developing countries should desist from adopting TRIPS-plus provisions including anti-counterfeiting 

legislation that inaccurately con!ates the problem of counterfeit or substandard medicines with generics and 

thus impedes access to a"ordable HIV-related treatment. 

 6.3.4 Countries must proactively use other areas of law and policy such as competition law, price control policy and 

procurement law which can help increase access to pharmaceutical products.

6.4. The WTO Members must inde$nitely extend the exemption for LDCs from the application of TRIPS provisions in the 

case of pharmaceutical products. The UN and its member states must mobilise adequate resources to support LDCs 

to retain this policy latitude. 

6.5.  The August 30, 2003 Decision of the WTO General Council has not proved to be a viable solution for countries with 

insu#cient pharmaceutical manufacturing capacity. It is essential that the system established by that decision be 

revised or supplemented with a new mechanism, to allow the easier import of pharmaceutical products produced 

under compulsory licence. WTO Members should desist from ratifying the adoption of the August 30, 2003 Decision 

as a new Article 31 bis of the TRIPS Agreement, and they must pursue e"orts to reform or replace the system.

6.6.  TRIPS has failed to encourage and reward the kind of innovation that makes more e"ective pharmaceutical 

products available to the poor, including for neglected diseases. Countries must therefore develop, agree and invest 

in new systems that genuinely serve this purpose, prioritising the most promising approaches including a new 

pharmaceutical R&D treaty and the promotion of open source discovery.
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