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Sex workers are adults who receive money or goods 
in exchange for sexual services, either regularly or 
occasionally.1 A sex worker can be male, female, or 
transgender. In most countries, sex work and activities 
associated with it are criminal acts.2

Criminal law is generally a society’s strongest expression of 
disapproval of an action, to be reserved for the most heinous 
misdeeds. United Nations leaders and other experts have 
questioned the application of harsh criminal laws to sex work. 
They note that criminalization impedes sex workers’ ability 
to negotiate condom use with their clients and may force 
them to work in hidden or remote places where they are 
more vulnerable to violence.3 Police abuse and extortion of 
sex workers both in and out of detention is facilitated when 
sex work is criminalized.4 Sex workers who are regarded as 
criminals often face abusive or judgmental treatment in health 
services and cannot enjoy the benefits of social services or of 
regulations that protect other workers.

The purpose of this reference brief is to clarify terms and 
illustrate examples of alternatives to the use of criminal 
law as a response to sex work. Understanding the range of 
legislative and policy options for responding to sex work is 
critical to establishing policies consistent with respecting, 
protecting, and fulfilling the human rights of sex workers. 
Laws and policies on sex work should be based on the best 
available evidence about what works to protect health 
and rights. They should optimize sex workers’ ability to 
realize the right to due process under the law, the right to 
privacy, the right to form associations, the right to be free of 
discrimination, abuse, and violence, and the right to work and 
to just and favorable conditions of work. Sex workers should 
have a meaningful role in the design, implementation, and 
monitoring of the laws and policies that affect them. 
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OPTIONS FOR LAW  
AND POLICY
In most countries, the government’s stated goal with  
respect to sex work is abolition – that is, to abolish sex 
work altogether. This goal is also sometimes stated as 
prohibition – eliminating sex work by ensuring that it is 
strictly forbidden. There is no evidence to suggest that 
abolition can be achieved, but many countries pursue it 
nonetheless. Abolitionist policies are often driven by strong 
moral judgments about the undesirability of sex work in 
society. Governments have tried to abolish sex work by 
imposing criminal penalties on sex workers, their managers, 
and people who own or run brothels. 

Some governments strive for abolition by pursuing a corollary goal – to 
end demand for sex work. This goal may be pursued by imposing 
criminal penalties on clients of sex workers. A few countries seek to end 
demand for sex work as part of a stated goal to protect sex workers from 
exploitation, especially women sex workers. Some proponents of this goal 
see sex work as inherently exploitative or victimizing.5 Many sex worker 
organizations oppose this view, seeing sex work as work that people can 
undertake without being victims. There is no evidence from any country that 
eliminating demand for sex work is achievable.

The HIV epidemic has led some countries to pursue the policy goal of 
minimizing adverse health consequences of sex work. Sex workers’ 
health may not be the main concern behind this policy goal; it may be that 
protecting clients and their regular (unpaid) sexual partners weighs more 
strongly in the minds of policymakers. Still, these policies, depending on 
how they are pursued, may improve sex workers’ access to condoms and 
their capacity to ensure condom use with their clients. 

The Joint United Nations Programme on HIV/AIDS (UNAIDS) also 
recommends that ensuring universal access to comprehensive HIV 
services for sex workers should be a central component of policies related 
to sex work.6

Underlying policy goals are not always clearly stated by governments, 
and some policies of a given country can seem to be conflicting. For 
example, some countries have laws that are abolitionist in spirit, but they 
have adopted measures to protect sex workers and their clients from 
HIV. Nonetheless, sex work laws currently in force in many countries are 
outdated and do not account for the imperative of addressing HIV.
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LEGAL AND POLICY TOOLS  
AND APPROACHES 
To achieve their goals with respect to sex work,  
governments have applied a range of tools and approaches.  
This section discusses the following approaches: 
criminalization, decriminalization, and legalization. 

CRIMINALIZATION AND USE OF NON-CRIMINAL LAWS
Criminalization means applying criminal law and criminal prohibitions to 
sex work or to some aspects of sex work. In some countries, paid sexual 
transactions themselves are designated as criminal acts in the law. Often, 
however, criminal law prohibits activities related to sex work, including 
solicitation,7 living off of the earnings of sex work, brothel-keeping,8 
procuring or communicating for the procurement of sexual services, and 
facilitating the act of prostitution by providing information or assistance.9 
Criminal laws may target sex workers themselves, their clients or managers, 
or people who own or run brothels. Countries with abolitionist goals often 
have laws that criminalize several aspects of sex work. Criminal law usually 
carries with it harsh penalties that can include long prison sentences as well 
as fines. In most societies, having a criminal record can be a permanent 
mark that undermines a person’s ability to get a job and may disqualify him 
or her from receiving public assistance. 

Criminal law targeting sex work is often accompanied by the use of 
administrative law—often municipal bylaws—to achieve prohibitionist or 
other goals. In some jurisdictions, arrests of sex workers under the terms 
of these non-criminal statutes are more frequent than criminal arrests. 
Sex workers may be charged with non-criminal offenses such as loitering, 
vagrancy, impeding the flow of traffic, congregating for the purposes of 
prostitution,10 public indecency, or disorderly behavior.11 Administrative 
offenses do not generally entail prison sentences, but they may carry heavy 
fines and other non-custodial penalties. In some jurisdictions, police have 
the authority under criminal or municipal law to confiscate condoms from 
sex workers or to regard possession of condoms as probable cause that the 
possessor engages in sex work, practices that are counterproductive from 
a public health perspective. In 2010, a civil society coalition in the U.S. state 
of New York, for example, launched a campaign to change state law to limit 
the police’s ability to use condoms as evidence of prostitution.12
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criminalizes solicitation for prostitution 
and knowingly living on the earnings 
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in J Arnott and A-L Crago, Rights Not 
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(New York: Open Society Foundations, 
2009), 27. 

 8  Under Canadian law for example, the 
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Betteridge, Legal Network report calls 
for decriminalization of prostitution in 
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Is It: Commercial Sex Work and the 
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 11  Arnott and Crago, op.cit., p 22.
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Available at http://ncpcr.gov.in/
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 17   N Thrupkaew. The crusade against sex 
trafficking. The Nation 5 Oct. 2009.
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 21  D Kulick, ibid.
 22  Canadian HIV/AIDS Legal Network (New 

Zealand and Sweden), op.cit. and Kulick, 
op.cit.

 23  G Fouché. Sex ban puts us at greater 
risk, Guardian (UK), 27 May 2009. 
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Sex workers may also be arrested and detained under laws that have no 
specific reference to sex work, such as those criminalizing the transmission 
of HIV and other infectious diseases13 or sodomy or so-called “unnatural 
offenses” laws.14 Immigration law can include provisions specifically 
targeting sex workers,15 and anti-trafficking laws that confuse the issues of 
trafficking and prostitution can also effectively criminalize sex work.16 Sex 
worker organizations, especially in Asia, have reported human rights abuses 
associated with anti-trafficking “raid and rescue” operations in places where 
there was no clear evidence of trafficking.17

In pursuit of its goal to end demand for sex workers and protect women sex 
workers from exploitation, Sweden passed a law in 1998 that criminalizes 
customers of sex workers with fines or imprisonment for a maximum of six 
months (see Box 1).18 Under the terms of this law, selling sex is not a crime. 

The U.S. law authorizing the President’s Emergency Plan for AIDS Relief 
(PEPFAR) restricts funding for programs that support sex workers—a 
reflection of the United States’ prohibitionist approach toward sex work.24 

While not a form of criminalization, this law limits the assistance that sex 
workers and sex worker organizations can receive and contributes to their 
marginalization. 
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Criminalizing the Purchasers of Sexual Services:  
Does It Meet Stated Goals?
In 1998, the Swedish government passed a law that criminalizes the purchase 
of sexual services, thus turning the teeth of the criminal justice system away 
from sex workers and toward their clients.19 At the time, many in Sweden 
advanced a pragmatic argument for decriminalization of sex work, which was 
becoming a more dominant policy view in some parts of Western Europe. 
However, lawmakers were swayed by arguments that all sex work is a form of 
exploitation and violence against women.20

While rigorous enforcement of the law following its introduction may have 
reduced the number of street-based sex workers in the short term, there is no 
evidence that the law has reduced the number of sex workers over time.21 The 
law came into force at about the same time many sex workers were moving 
their operations indoors thanks to the use of the internet, and indoor sex 
workers are very hard to count. Several reports indicate that the sex workers 
who still work on the streets are faced with a greater risk of violence and 
abuse than before the law. With fewer and possibly more desperate clients 
on the street, sex workers are less likely to be able to assess the safety of 
clients, and these clients are generally less inclined to use condoms.22 In spite 
of little evidence that the law has achieved its stated goals, Norway passed a 
similar law in 2009, and other countries have considered similar measures.23
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 25  European Monitoring Centre for Drugs 
and Drug Addiction. Illicit drug use in 
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 26  Parliament of New Zealand, Prostitution 
Reform Act, Public act no. 28, 27 June 
2003, article 3. Available at [URL]

 27  Government of New Zealand. Report of 
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 28  Ibid, pp 40-41.
 29  Ibid, pp 57-58.
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CRIMINALIZATION AND DEPENALIZATION
Decriminalization of sex work means removing criminal penalties that apply 
to sex work or aspects of sex work. Depenalization, according to one expert 
body, refers to removing custodial (prison) sentences as penalties, though 
fines, probation, community service, and non-custodial sentences may 
still be applied as criminal penalties, and a person may still have a criminal 
record if convicted.25 There is not widespread consensus on this distinction, 
however. Many authors use “decriminalization” and “depenalization” 
interchangeably.

Decriminalization of sex work is not the same as making it legal. If sex 
work or some elements of it are decriminalized, governments may still 
choose to define these acts as infractions of civil or administrative law. 
Decriminalization, however, is an expression of a government’s or a society’s 
view that sex work should not be punished by the harshest penalties and 
that sex workers should not be cast as criminals.

In recent years, the most sweeping example of decriminalization by national 
law is New Zealand’s Prostitution Reform Act of 2003. The law explicitly 
states that its intent is at once to decriminalize prostitution undertaken by 
persons over the age of 18 years and to “safeguard the human rights of sex 
workers and protect them from exploitation,” as well as to pursue public 
health goals.26 The law requires that all efforts be made to ensure the use 
of condoms in sex work, whether in brothels or otherwise, but infractions of 
those rules are not criminal offenses (articles 8 and 9). The law explicitly states 
that sex workers are covered under the government’s 1992 law on health 
and safety in the workplace (article 10). It also created a Prostitution Law 
Review Committee to evaluate the impact of the law, including monitoring 
the number of sex workers in the country, and mandated that the Review 
Committee would include sex workers as members (article 43; see Box 2). 
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New Zealand’s Decriminalization  
of Sex Work and Rights of Sex Workers
New Zealand’s experience in decriminalizing sex work has attracted 
international attention, not least because of the thoughtful follow-up 
to decriminalization that was built into the law. The establishment of a 
Prostitution Law Review Committee is an unusual example of government 
investment in evidence to inform policy and policy follow-up. The major 
2008 report of this Committee, five years after the law came into effect, is 
an impressive independent assessment of many facets of the law’s impact.27 

Among its findings is that the number of people in sex work did not increase 
after the passage of the law, as some had feared.28 In addition, some sex 
workers surveyed by the Committee reported that they could for the first 
time turn to the police if they experienced problems with clients.29 More than 
60 percent of sex workers surveyed said that following the passage of the law, 
they felt more empowered to refuse a difficult or potentially difficult client.30 
Sex workers are still pursued by police in some locations under municipal 
bylaws, but these infractions are generally not punishable by imprisonment.
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The Australian state of New South Wales has also decriminalized sex work. 
In New South Wales and New Zealand, sex workers have been able to work 
with government to develop occupational safety and health guidelines 
for sex work,31 something that is difficult where criminal law is applied. Sex 
workers in these jurisdictions have good access to HIV prevention materials 
and supplies, such as condoms and lubricants, and the rate of transmission 
of HIV between sex workers and their clients is low. A 2010 study in three 
Australian cities concluded that sex workers in legal, licensed brothels had 
better access to condoms, lubricants, and health services than those in 
other circumstances.32 

LEGALIZATION AND REGULATION
In a few places, sex work (or sex work under certain circumstances) has 
been made legal and brought under a regulatory regime in the way that 
tobacco and alcohol, for example, are controlled in many countries. 
Jurisdictions that choose legal and regulated sex work are likely to do 
so on public health grounds. They often use such tools as licensing and 
regular inspections in brothels and other sex work venues. Legalization and 
regulation sometimes include mandatory medical checks for sex workers in 
licensed brothels or entertainment venues.   

A notable case of legalization and regulation—because it occurs in a highly 
prohibitionist country—is sex work in designated legal brothels in the U.S. 
state of Nevada. Nevada state law allows counties with fewer than 400,000 
residents (thus excluding the county that is home to Las Vegas) to license and 
regulate brothels.33 Nevada’s brothels are generally in isolated rural areas. 
Condoms are mandatory, and participating counties require that sex workers 
be tested for certain sexually transmitted diseases at regular intervals.34

In the West African country of Senegal, women over the age of 21 may 
register and work legally as sex workers if they submit to periodic medical 
examinations and carry a record of their registration and their medical 
exams.35 Senegal first instituted legalized sex work in the 1960s to curb the 
spread of STIs. While Senegal has been praised for its response to HIV, 
including being able to monitor and offer services to a visible population of 
sex workers, an apparently large number of sex workers prefer not to register 
and work clandestinely.36 Registered sex workers have complained that the 
registration system announces them as sex workers in unduly public ways. 
When sex workers register to work legally, their files are sent to the police, 
which facilitates harassment, abuse, and extortion by the police, according 
to sex workers.37 The fear of this abuse is one factor that keeps women 
from registering as legal workers; others include not wanting their families 
and friends to know they are sex workers and the difficulty of removing 
one’s name from sex work registration if one leaves the sex trade.38 Male 
and transgender sex workers are not allowed to register and, like other 
unregistered sex workers, may be working clandestinely and thus difficult 
to reach with health programs and condoms. The fact that registration is 
not attractive for many women or possible for men may be contributing to 
a reported increase in HIV incidence in at-risk populations in Senegal.39 In 
addition to heavy regulations on legal sex work, Senegal retains criminal 
penalties for solicitation, brothel ownership, and procuring sex work.40
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Germany legalized sex work in 2002, replacing a quasi-criminal law 
regime under which sex work was unevenly prosecuted.41 Since then, the 
government removed the requirement for biweekly medical examinations 
of sex workers, finding that most sex workers sought care and prevention 
services voluntarily. German police officials have stated that legalizing sex 
work enables them to focus on more serious crimes that may occur in the 
“red light” districts.42 Registered sex workers are eligible for unemployment 
insurance and other social benefits in Germany, but many choose not to 
register because registration also entails paying taxes.43
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 41  S Loewenberg. Fears of World Cup sex 
trafficking boom unfounded. Lancet 
2006; 368(9530): 105-06. 

 42  Ibid.
 43  Ibid.
 44  W Rajanapithayakorn. The 100% 

condom use programme in Asia. 
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14(28):41-52.

 45  See, e.g., Global Working Group on 
HIV and Sex Work Policy, 2007. Draft 
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Note on HIV and Sex Work, April 2007 
(available at http://sexworkpolicy.files.
wordpress.com/2007/09/final-response-
to-unfpa-safer.pdf); B Loff, C Overs and 
P Longo. Can health programmes lead 
to mistreatment of sex workers? Lancet 
2003; 361:1982-3.

 46  See Jana et al., op.cit.
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A Note on 100% Condom-Use Programs (CUP)
Whether sex work is criminalized or partly or wholly decriminalized or 
legalized, some governments have taken measures to mandate condom 
use in paid sex transactions. Often these take the form of 100% condom-
use programs (CUP), which exist in Thailand, Cambodia, China, Mongolia, 
Vietnam, Laos, and Burma, among other countries.44 These programs 
usually cover indoor sex or entertainment establishments and consist 
of a mandate—communicated to managers, clients, and sex workers 
alike—that condoms be used in all sexual transactions in these venues. 
Police or health inspectors monitor these venues in most cases. While 
evaluations have shown that these programs usually do result in greater 
use of condoms, sex worker organizations have objected to the repressive 
way in which many such programs are implemented, including giving 
police great latitude to publicize the identity of sex workers charged 
with condom infractions and forcing sex workers to undergo medical 
tests.45 Sex worker organizations have not hesitated to point out that 
the solidarity of sex worker collectives is a better way to reach 100%, or 
virtually 100%, condom use without police repression.46

BOX 3
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CONCLUSION
Health policy experts have developed a popular diagram that illustrates 
legal regimes for sex work as being along a spectrum from greater to 
lesser use of criminal sanctions. According to the diagram, greater criminal 
sanctions equates with lesser public health benefits and greater sexual 
moralism (see Figure 1).
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time for public health imperatives to prevail. Globalisation and Health 2010; 6(1), 6:1

http://www.globalizationandhealth.com/content/6/1/1. 

While this diagram does not fully describe the overlapping and sometimes 
contradictory policies that may co-exist in a given location, it is a good 
depiction of the approaches available to policymakers and the trade-offs 
that are likely to figure in policy debates. It is essential that governments 
invest in generating evidence to understand the impact on health and 
human rights of the sex work laws and policies on their books. With 
evidence of that kind, with awareness of the human rights obligations to 
which they are already committed, and with the meaningful participation of 
sex workers, policymakers can make decisions that optimize the health and 
human rights of sex workers, their families, and their communities.

FIGURE 1





The purpose of this reference brief is to clarify terms and illustrate
examples of alternatives to the use of criminal law as a response to  
sex work. Understanding the range of legislative and policy options 
for responding to sex work is critical to establishing policies  
consistent with respecting, protecting, and fulfilling the human rights 
of sex workers. Laws and policies on sex work should be based on  
the best available evidence about what works to protect health and 
rights. They should optimize sex workers’ ability to realize the right  
to due process under the law, the right to privacy, the right  
to form associations, the right to be free of discrimination, abuse,  
and violence, and the right to work and to just and favorable 
conditions of work. Sex workers should have a meaningful role in  
the design, implementation, and monitoring of the laws and policies 
that affect them.


